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Message From The Judge Advocate General 1 March 1961 


All Judge Advocates 


1. The Judge Advocate General’s Department is pleased to present this 
issue of The JAG Bulletin containing contributions from the Office of 
the Director of Legislative Liaison. I am certain that these articles will 
provide a better insight into our legislative processes. 


2. An integral part of such processes is the legal review of proposals © 
for legislation and the meticulous drafting of such proposals into formal 
bills. The Legislative Division of the Office of The Judge Advocate General 
is responsible for these functions within the Air Force. This requires 
close and constant coordination with the Office of Legislative Liaison 
and the Air Staff. While legislation would appear to be a narrow specialty 
confined to Headquarters United States Air Force, it has significance to 


our entire Department. Since the necessity for remedial or new legis- 
lation may arise in every level of command and in every area of Air 
Force activity it follows that every Judge Advocate may profit from a 
careful study of our legislative procedure. 


3. I am sure you will agree that the subject matter in this edition can 
be of inestimable value to other members of your staff and for this 
reason I urge you to share the information that is set out in these 
pages. If our governmental system is to prevail in the world’s political 
arena, one of its foundations must be an informed military as well as 
civilian community. 


dish Anegre 


Major General, USAF 
The Judge Advocate General 
United States Air Force 
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MESSAGE FROM THE DIRECTOR, OFFICE OF LEGISLATIVE 
LIAISON, OFFICE OF THE SECRETARY OF THE AIR FORCE 


The Office of Legislative Liaison under the Secretary of the Air Force 
acts as a coordinating point for all legislation (except appropriation 
bills) of concern to the Air Force and as a liaison with Congress. 
Through this office each year come hundreds of bills and legislative 
proposals which affect the Department of the Air Force, and this results 
in an enormous amount of work. 


The processing of legislation from its initiation as a proposal to its cul- 
mination as a public law is a long and involved procedure. The task is 
so great and the procedures so completely democratic that no one person 
can say after a proposal has become public law, “See what I have done’. 
Here, in legislative processing, is a prime example of joint effort, the 
result of which is the very law under which we operate. 


As we in the Air Force are dependent on each other in this work, so 
also is one Government agency dependent on the other for the processing 
of legislative proposals in which there is a joint interest. Also, all of us, 


individuals and agencies, are dependent on Congress for the passage 
of the proposals into law. However, before the proposal is made into law, 
the various committees of Congress call on us to testify and advise, within 
our own area of interest, on the proposed legislation. Yes, legislative 
procedures involve a true joint effort. 


It is our intent in presenting these articles to give you a better under- 
standing of how the Office of Legislative Liaison performs this function 
and also to give you a better understanding of your part in legislation 
as it affects the Air Force. We appreciate the generosity of the Judge 
Advocate General, USAF, in making the Judge Advocate General Bulletin 
available to us for this purpose. 


THOMAS C. MUSGRAVE, JR. 

Major General, USAF 

Director, Legislative Liaison 

Office of The Secretary of The Air Force 


JAG Bul, Mar 61 





THE IMPORTANCE OF THE OFFICE OF 
LEGISLATIVE LIAISON 


Carl Vinson, Chairman 
Committee on Armed Services 
House of Representatives 


Air Force participation in the Legislative 
Liaison process may well be one of the least 
understood and least appreciated of all func- 
tions performed by Headquarters, U. S. Air 
Force, at the seat of Government. This is, 
perhaps, as true within the Air Force itself 
as it is within other elements of Government 
and the public generally. 


When a jet flies twice the speed of sound 
or a re-entry nose cone is snatched from the 
air after a 5,000-mile missile ride down the 
Atlantic Range, nearly everyone has a rea- 
sonably good understanding of the nature of 
these accomplishments. Of course, these fast 
jets and missiles, dramatic as they may be, 
are simply a logical extension of a develop- 
ment program which had its genesis when 
man first discovered that heat created 
energy. 


But the present structure of the Legisla- 
tive Liaison function in the Air Force is a 
relatively new development; it is also quite 
undramatic—and indispensable. 


Only a few years ago Legislative Liaison 
was an adjunct of the Office of the Chief of 
Staff. That was an arrangement carried over 
from the Army after the Air Force became a 
separate service. But that arrangement was 
unsound, as each of the military services has 
since discovered. This is not a function with- 
in the normal staff concept, with its inevi- 
table process of reporting through channels 
ad infinitum until the message reaches the 
top. 


“L and L”, properly used, is a two-way 
service. It constitutes the medium through 
which the Secretary of the Air Force main- 
tains daily contact on both legislative and 
liaison matters with the Congress of the 


United States. In reverse, it constitutes the 
medium through which the Congress pro- 
cesses the myriad problems concerning not 
only the legislative program but all other 
aspects of the Air Force. 


To be effective, this function must be per- 
formed quickly, accurately, and with all the 
tact that may be bestowed upon a natural- 
born diplomat. 


As often as not, the senior officers in L and 
L must say “no” to a wide variety of con- 
stituent requests submitted by Members of 
Congress. No constituent relishes a negative 
response to an affirmative request; neither 
does the Member of Congress. But most 
Americans are sensible people who accept, in 
good grace, an unfavorable answer which is 
both well-reasoned and courteous. 


Those who are assigned the duty of main- 
taining liaison with the Congress of the 
United States must not only be diplomats, 
they must also be versatile, since legislative- 
liaison covers the widest possible fields— 
from processing a request to transfer Ser- 
geant Jones, to making the necessary ar- 
rangements for a presentation to a Con- 
gressional Committee; from investigating 
allegations of malfeasance, misfeasance, or 
non-feasance, to requests for tickets on the 
50-yard line for the next football game. 


In addition, those who are assigned to 
legislative liaison duties must be able to dis- 
cuss correctly, clearly, and expeditiously, the 
appointment system at the Air Force Acad- 
emy, the normal tour of duty of an airman 
on Johnson Island, the station allowances of 
an airman in Spain, the mission of an air 
attache in Paris, and the latest successful 
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shot of an Atlas or Titan missile, to name 
just a few of the inquiry areas. 


L and L must be ready to comment on the 
objectives, and even the details of proposed 
legislation and they must be ready to assist 
in presenting the position of the Air Force 
to the Congress. 


Thus, it goes without saying that only 
well-motivated, intelligent, and extremely 
personable individuals should be assigned to 
this function. 


A legal background, for some of the per- 
sonnel assigned to this office, is certainly a 
definite asset. The Legislative Liason office 
should always have some personnel with 
legal training. Likewise, it is equally im- 
portant that the operational and logistic 
functions of the Air Force be ably repre- 
sented in order that the daily operations of 
the Air Force can always be considered. 


It is also vital that some of those who deal 
with Congress should know, preferably from 
their own personal experiences, not only the 


capabilities of the weapons systems that are 
used by the Air Force, but something about 
how these systems operate. 
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In summary, personnel of Legislative Liai- 
son should represent a eross-section of the 
daily operations of the Air Force, and those 
who are assigned to the office should be 
highly qualified, extremely competent indi- 
viduals. Directly, or indirectly, they will 
have a marked effect upon the success or 
failure of all Air Force relations with the 
Congress. 


At the same time, the personnel who 
handle the thousands of telephone and letter 
inquires from Members of Congress must 
also be astute, diplomatic, accurate, and 
efficient. They must be sure that the answers 
they give are correct and reasonable. They 
must also be sure that two Members do not 
get entirely different answers to the the 
same question. 


In a sense, they are the unsung heroes. 
They rarely, if ever, see a Member of Con- 
gress personally. Usually, their only con- 
tact is by telephone or letter. Nevertheless, 
their telephone attitude, or letter format, 
also plays an important role in the never- 
ending job of maintaining the status of the 
Air Force before the Congress. 





COMMENTS ON LEGISLATIVE PROCESSING 
WITHIN THE DEPARTMENT OF DEFENSE 


Lt Colonel Paul A. Black 


There were 15,482 legislative proposals 
and resolutions introduced in the House of 
Representatives and 4,658 introduced in the 
Senate of the United States during the two 
years, 1959 and 1960, the reign of the 86th 
Congress. This is an average of approxi- 
mately 10,000 per year and is in line with the 
number of proposals and resolutions intro- 
duced in recent previous sessions of Con- 
gress. 


The subject matter of the proposals and 
resolutions introduced included almost every 
conceivable activity or enterprise entered 
into in these United States. To mention a 
few, one bill prohibited the shooting of wild 
horses from an aircraft, another provided 
for the issuance of a Medal of Honor, an- 
other authorized the payment of less than 
$100 to a claimant, and others established the 
authorization and appropriation for the De- 
partment of Defense amounting to billions 
of dollars. Each was a part of the legislative 
process of the 86th Congress and was im- 
portant to the individual, area, business, or 
agency concerned. Mr. Carl Vinson, Chair- 
man of the Armed Services Committee, 
House of Representatives, has said that the 
legislative process “is a somewhat compli- 
cated but nevertheless vital part of the 
American way of life.” Perhaps he was 
thinking of the hours and hours that thou- 
sands of people have spent in coordinating, 
resolving controversies, developing compro- 
mises, testifying, and passing judgment on 
all of the proposals submitted to Congress. 
Perhaps he was thinking of the democratic 
system under which these proposals are pre- 
sented and how that system safeguards the 


The author is a graduate of the College of Law, 
University of Iowa, and a member of the Iowa 
State Bar Association. 


American way of life by giving all an op- 
portunity to be heard and to present their 
proposals to the Congress of the United 
States with the possibility of those pro- 
posals becoming law of the land. With the 
size, scope, and the purpose of this task of 
legislative process before us, let us examine 
some of its procedural aspects. 


General Information on 
Processing Legislation 


The Constitution, at article I, section 1 
provides that “All legislative powers herein 
granted shall be vested in a Congress of the 
United States, ...” Mr. Charles J. Zinn in 
his treatise on How Laws Are Made states 
that “The work of Congress is initiated by 
the introduction of a proposal in 1 of 4 prin- 
cipal forms. These are the bill, the joint 
resolution, the concurrent resolution, and the 
simple resolution. By far the most custom- 
ary form used in both Houses is the bill’. 
Of course the purpose of the sponsor of the 
bill is to have it pass the Congress and 
ultimately become a public law either by 
signature of the President, the failure of the 
President to return it to Congress, (if Con- 
gress is in session) or by the overriding veto. 


Although only a Member of the Congress 
and the Resident Commissioner (of Puerto 
Rico) of the House of Representatives can 
introduce a bill, a proposal which may be- 
come a bill can be initiated in many ways. 
It may be initiated by the Member of Con- 
gress, or originate from an individual or 
group such as a bar association, etc., and be 
submitted to the Congressman, or it may be 
submitted by a Department or Agency of the 
Government in the form of a letter called an 
executive communication with a draft of the 
proposed bill attached. The executive com- 
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munication is submitted to the Speaker of 
the House and to the President of the Senate. 
The Department of Defense, as an agency of 
the Government, submits its legislative pro- 
gram proposals to Congress by executive 
communication. 


The Department of Defense has a great 
responsibility in promoting and processing 
legislation. For the purpose of this article, 
legislative items processed by the Depart- 
ment can be listed generally in three cate- 
gories. (1) The Program items are those 
legislative proposals which originate within 
the Department and are its legislative pro- 
gram which then becomes acceptable to the 
Program of the President. (2) The Non- 
Program items are those proposals that have 
been introduced as bills or are drafts of 
Executive Orders, or Proclamation by the 
President and, because they concern the De- 
partment of Defense, have been referred to 
the Secretary for comment. The referral for 
comment may come directly from the Com- 
mittee having jurisdiction over the bill or it 
may come from the Director of the Bureau 
of the Budget to whom the Committee re- 
quest on a bill or the Executive Order or 
Proclamation has been submitted. (3) Non- 
Department of Defense items or Non-DOD 
items as they are usually referred to, are 
legislative proposals of other agencies of the 
Government which are of interest to the De- 
partment of Defense These items are usually 
referred to the Department of Defense by 
the Bureau of the Budget. 


The offices within the Department of De- 
fense which have the responsibility for 
processing legislative proposals (all cate- 
gories) are the Office of the General Counsel 
for the Secretary of Defense, the Office of 
Legislative Liaison of the Department of the 
Army, the Office of Legislative Affairs for 
the Department of the Navy, and the Office 
of Legislative Liaison of the Department of 
the Air Force. It should be noted that ap- 
propriation matters for the Departments are 
processed by the Comptroller in the Air 
Force and by comparable offices in the other 
Departments. 
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The Program 


There are several directives and instruc- 
tions issued by the various offices and De- 
partments within the Department of Defense 
on the processing of legislation. The office 
of the General Counsel for the Secretary of 
Defense has the overall responsibility for the 
Department of Defense Legislative Program. 
Each legislative office of the Service Depart- 
ments has the responsibility for its own De- 
partment’s program and the processing of all 
program items submitted by the other De- 
partments. -The Department of Defense Di- 
rective No. 5500.1, dated 1 October 1957 at 
paragraph III A. states that “A single co- 
ordinated position on behalf of the Depart- 
ment of Defense shall be expressed with 
respect to each legislative proposal, Execu- 
tive Order or Proclamation originating with- 
in the Department of Defense or submitted 
to the Department of Defense for comment.” 


This directive sets out the general infor- 
mation necessary for the preparation and 
processing of legislation, executive orders, 
proclamations, and reports and is imple- 
mented by Department of Defense Directive 
No. 5500.4, dated 2 October 1957. The De- 
partment of the Air Force has issued a Head- 
quarters Office Instruction (HOI 11-30, dated 
26 September 1960) which includes the De- 
partment of Defense Directives and other 
pertinent instructions and in addition in- 
structs Air Force personnel on processing 
procedures for this Department. The In- 
struction states at paragraph 6, Section B: 


RELATIONSHIP TO THE PROGRAM OF 
THE ADMINISTRATION. For each session of 
the Congress, the Department of the Air Force 
will develop a program of proposed legislation for 
Congressional consideration and enactment. This 
Air Force Legislative Program is integrated at 
Department of Defense level into a master De- 
partment of Defense Legislative Program which, 
in turn, is integrated by the Bureau of the Budg- 
et into the Legislative Program of the President. 
The program is developed and finalized during the 
summer and early fall before each regular session 
of the Congress. Individual items may be added 
later only if supported by a showing that they are 
required by circumstances of an emergency nature 
arising after the normal program submission date 











(paragraph III.B., DOD Instruction 5500.4, 2 Oc- 
tober 1957). 


The Director and Chiefs of comparable 
offices within the Air Staff of Headquarters 
USAF have the responsibility to recommend 
legislation within the scope of their respec- 
tive activities. Recommendation will include 
a statement of the purpose, a detailed ex- 
planation for the need of the legislation to 
fulfill the mission of the Air Force, citation 
of all pertinent laws, budgetary implications, 
and a draft bill and sectional analysis if 
necessary. Obviously the sponsoring staff 
agencies must in all instances fully utilize 
all other staff agencies having interest in the 
proposal. The services and advice of the 
Office of the Judge Advocate General are 
mandatory on all legislative proposals for 
legal advice and drafting service. The pro- 
posal must be submitted through the Office 
of the Chief of Staff and thus complete co- 
ordination in Air Staff is assured before it 
is submitted to the office of Legislative 
Liaison. The completed package must iden- 
tify all who coordinated on the proposal. 


Within the Office of Legislative Liaison, 
the program proposal is referred to the Chief 
of the Legislation Branch, Congressional 
Committee Division, who assigns it to a legis- 
lative attorney. The legislative attorney is 
responsible for the processing of the proposal 
on behalf of the Office of Legislative Liaison 
throughout the remainder of its course 
through the Department of Defense, the 
Bureau of the Budget and Congress. Briefly, 
the legislative attorney is responsible for co- 
ordination through the Office of the Secre- 
tary of the Air Force, preparation of the 
proposed letters to Congress, submission to 
Army and Navy for comments and coordina- 
tion, and to the Office of the General Counsel 
for the Office of the Secretary of Defense 
for clearance. During this procedure, and 
assuming no controversy enroute, the pro- 
posal has been assigned a number within the 
DOD Legislative Program by the Office of 
the General Counsel for the Secretary of 
Defense, for example, DOD 87-100 which 
signifies that it has been tentatively ac- 





cepted for the Department of Defense Pro- 
gram for the 87th Congress and is the 100th 
item submitted. The Office of the Secretary 
of Defense, after clearing the proposal, sub- 
mits it to the Director of the Bureau of the 
Budget for advice. If the Director of the 
Bureau of the Budget approves the proposal 
as being acceptable to the President’s Pro- 
gram either the Office of the Secretary of 
Defense or the Secretary of the Air Force, 
if so directed by the Secretary of Defense, 
submits the proposal to Congress. 


A Department of Defense program item 
originating within the Office of the Secre- 
tary of Defense, Army, or Navy is submitted 
at the proper stage of its development to the 
Office of Legislative Liaison, Department of 
the Air Force, for coordination. This pro- 
posal is also assigned to a legislative attorney 
and is referred to the appropriate staff 
agency for coordination and comment. The 
reply from Air Staff, again after pertinent 
coordination within the Air Staff, and always 
including the Office of The Judge Advocate 
General, is returned to Legislative Liaison 
for coordination, preparation of the com- 
ment, and coordination with the Secretarial 
offices before submission of the comment or 
coordination back to the Legislative Liaison 
Office of the originating Service. 


Non-Program Item 


The processing of this proposed legislation, 
which is already in the form of a bill, by the 
Department of Defense is similar to the 
processing of a program item. When re- 
ceived by the Office of the General Counsel 
for the Secretary of Defense it is assigned 
to either one of the Secretarial offices within 
the Office of the Secretary of Defense or to 
the Office of the Secretary of the Army, 
Navy, or Air Force for action. The decision 
for assignment of a non-program item is 
based on the area of interest in the subject 
matter of the proposal. Once received by the 
Office or Department to which assigned, it 
is coordinated within that office or depart- 
ment (should it be assigned to one of the 
Services) and a proposed letter to the Chair- 
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man of the Committee making the request 
or to the Director of the Budget as appropri- 
ate is prepared by the responsible legislative 
attorney within the Legislation Branch of 
the Congressional Committee Division. 


Priviate Relief Bills are also Non-Program 
items but are submitted directly by the Con- 
gressional Committee having jurisdiction to 
the Service concerned, and usually, no other 
agency of the Government is involved. The 
private relief bill is coordinated by Air Staff 
and the Office of the Secretary of the Air 
Force, submitted to the Bureau of the 
Budget for advice, and when received sub- 
mitted to the Chairman of the Congressional 
Committee having jurisdiction. These bills 
are not coordinated through the Office of the 
Secretary of Defense except in exceptional 
circumstances. 


Non DOD Items 


Since a Non DOD item is a proposed pro- 
gram item of another Government agency, 
or a proposed Executive Order or Proclama- 
tion by the President, it is processed in the 
same manner as is a Non-Program item. 
However, as the request for the report for 
comment is always received from the Bureau 
of the Budget, when the request for com- 
ment is received by the Office of the General 
Counsel for the Secretary of Defense, it is 
within the Office of the Secretary of Defense 
assigned to one of the Secretarial offices 
or to one of the Services for formulation of a 
comment and processing to complete co- 
ordination throughout the Department of 
Defense. 


Resolution of Differences 


It is not conceivable that the democratic 
procedures as involved in the legislative 
processing would eliminate all controversy. 
On the contrary, differences of policies with- 
in areas and differences in interpretations 
and phraseology do arise and are probably 
the rule more than the exception. However, 
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because of the Department of Defense Di- 
rective 5500.1 cited above requiring a single 
coordinated position for the Department of 
Defense, each Service when preparing, com- 
menting on, or coordinating on a proposal 
considers the Department of Defense as one 
unit. Where differences do develop con- 
ferences are held by the Services to resolve 
those differences. If the Services are unable 
to resolve their differences the matter is 
referred to the Office of the General Counsel 
for the Secretary of Defense for Resolution 
of Differences as provided in the Department 
of Defense Directive 5500.4, cited above. This 
directive states at section III, paragraph F: 


. . . The General Counsel will, in consultation 
with the Secretary of Defense, the Secretaries of 
the military departments, the Assistant Secre- 
taries of Defense and the Assistants to the Sec- 
retary of Defense, as appropriate, develop the 
resolution of such difference. In any case in 
which the General Counsel ig unable to develop 
a resolution of such a difference, he will submit 
the issue to the Secretary of Defense or Deputy 
Secretary of Defense for resolution after notify- 
ing the affected military departments and As- 
sistant Secretaries of Defense or Assistants to 
the Secretary of Defense. 


It has been said that a freshman Congress- 
man should not be heard on the floor of the 
House or Senate until he has had at least a 
year of legislative experience, and that a 
lawyer is not an attorney at law until he has 
practiced the law for ten years. While we 
know those statements are not necessarily 
true, it is true that anyone would be naive 
to attempt to explain legislative processing 
within the Department of Defense in a few 
short pages. The highlights of the pro- 
cedures as shown in this article are at the 
best a guide. I must emphasize to all of you 
to read between the lines of the hours of 
labor, technical, skilled or manual that is 
involved in this legislative process. The 
engineer checks the figures, the lawyer 
drafts the bill, the scrivener prepares it, the 
typist types it, and the parliamentarian 
speaks for it just to mention some elements 
in its making. It is an endless but pleasant 
task. 
















Through the all-powerful arm of commit- 
tee action the Congress exercises almost com- 
plete control over everything of importance 
to the Air Force and its members—promo- 
tions, retirement, size'and composition of our 
forces, types and amounts of equipment and 
weapons, etc. It follows that the scope of 
investigative inquiry of the Air Force by 
Congressional Committees is practically all 
inclusive. Members of Congress look to Staff 
Members of the various Committees for 
guidance and information and it is the Com- 
mittee Staff that often determines the theme 
of investigative hearings, and in a large 
measure influences the outcome. To under- 
rate the importance of Committee Staff per- 
sonnel would be disastrous, and it is there- 
fore the responsibility of Legislative Liaison 
Investigations Attorneys to provide the ut- 
most in efficient service and professional 
assistance at all times. This can only be ac- 
complished through the cooperative effort of 
all Air Force personnel who participate in 
the development of presentations of any mat- 
ter under investigation. 


The Legislative Reorganization Act of 
1946, Part 3, Section 134, in defining powers 
of Congressional Committees provides, inter 
alia, 


Each standing committee of the Senate, includ- 
ing any subcommittee of any such committee, is 
authorized to hold such hearings, to sit and act 
at such times and places during the sessions, 
recesses, and adjourned periods of the Senate, 
to require by subpena or otherwise the attend- 
ance of such witnesses and the production of 
such correspondence, books, papers, and docu- 
ments, to take such testimony and to make such 
expenditures (not in excess of $10,000 for each 
committee during any Congress) as it deems ad- 
visable. Each such committee may make inves- 
tigations into any matter within its jurisdic- 
on, .s. 


The question then arises as to the juris- 
diction of Congressional Committees. As an 
illustrative example, the Senate on 17 Janu- 
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CONGRESSIONAL INVESTIGATIONS 


Lt Colonel LaBre R. Garcia 


ary 1961 adopted a resolution defining the 
jurisdiction of the Senate Committee on 
Armed Services which includes, inter alia, 


That the Committee ... or any duly authorized 
subcommittee thereof is authorized ... to exam- 
ine, investigate, and make a complete study of 
any and all matters pertaining to— 


(1) Common defense generally; 

(2) the War Department and the Military 
Establishment generally; 

(3) the Navy Department and the Naval 
Establishment generally; 

(5) pay, promotion, retirement, and other 
benefits and privileges of members of the 
Armed Forces; 

(6) selective service; 

(7) size and composition of the Army and 

Navy; 

forts, arsenals, military reservations, and 

navy yards; 

(9) ammunition depots; 

(12) strategic and critical materials necessary 
for the common defense; 

(13) aeronautical and space activities peculiar 
to or primarily associated with the devel- 
opment of weapons systems or military 
operations. 


There are other committees in both the 
House and Senate whose jurisdiction is 
equally broad and all inclusive. Those in the 
Senate which normally conduct investiga- 
tions of Air Force activities are Armed Serv- 
ices Committee, Preparedness Investigating 
Subcommittee, Aeronautical and Space 
Sciences Committee, Committee on Govern- 
ment Operations, Permanent Investigating 
Subcommittee and Select Committee on 
Small Business. In the House the Committees 
with similar jurisdiction, although slightly 
different names, carry on the investigative 
process in that body. 


— 


(8 


— 


The procedures followed in the Congres- 
sional Committee Division by the Investiga- 
tions Branch can be divided into three 
groups: 


(1) Procedures employed in anticipation 
of hearings. 
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(2) Procedures followed in preparation 
of Air Force position for the 
hearing. 

(3) Procedures prescribed during the 
course and at the conclusion of 
hearings. 


Generally speaking the legislative liaison 
function of the Investigations Branch is to 
act as a focal point between the Congres- 
sional Committees and the Air Force, there- 
by providing accurate and timely informa- 
tion to the committee and a reliable under- 
standing of committee concern and interest 
to responsible individuals in the Office of 
the Secretary and in the Air Staff, and re- 
sponding expeditiously in providing accurate 
and timely information. Many hearings can 
be avoided by factual presentations either 
informally or in writing when Congressional 
Committees embark on investigations of the 
Air Force. In assisting the Congress to 
achieve its legislative purposes the Office of 
Legislative Liaison must, upon request of a 
Congressional Committee, expeditiously fur- 
nish information relating to any matter 
within the jurisdiction of the Committee, 
with certain exceptions. Within the frame- 
work of the Constitution each branch of the 
Government is vested with certain powers 
in which the other two branches are not 
permitted to encroach. It being essential that 
employees of the Executive Branch be in a 
position to be completely candid in advising 
with each other on official matters, and 
because it is not in the public interest that 
their conversations or communications, or 
any documents, concerning such advice be 
disclosed, it has been the practice to withhold 
such information when a determination is 
made that its disclosure would be incom- 
patible with the public interest or jeopardize 
the security of the nation. 


Some Committees hold hearings on given 
subjects on an annual basis. For instance, 
both the Senate and House Armed Services 
Committee require Posture briefings from 
the three services at the beginning of each 
session of Congress. Similarly, both the Sen- 
ate and House Committees on Space hold an- 
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nual hearings on space programs status of 
the military and civilian agencies. This type 
of hearings is expected far in advance and 
planning for it can be orderly and on a 
more leisurely basis. Those which arise as a 
result of domestic and world events as re- 
ported in the press require immediate action 
with little advance notice. The Congress in 
addition to its Committee Staffs has the Gen- 
eral Accounting Office as its investigative 
agency. The GAO submits its investigative 
reports to the Congress which in many in- 
stances result in hearings particularly in the 
procurement and contracting areas. 


Normally Investigations Branch attorneys 
obtain advance informal notification of pro- 
posed hearings. This is usually confirmed in 
writing by the Committee Chairman to the 
Secretary of the Air Force. The procedures 
followed by the assigned SAFLL attorney 
are contained in Headquarters Office Instruc- 
tion 11-57. Memoranda are prepared advising 
the Secretarial echelon, the Chief of Staff 
and responsible agency in the Air Staff. The 
memoranda set forth the purpose and scope 
of the hearing, the time, place and, if known, 
the Air Force witnesses who will testify. 


The Deputy Chief of Staff having sub- 
stantive responsibility designates an indi- 
vidual as Staff Team Chtef who becomes re- 
sponsible for the preparation of the Air 
Force presentation. This includes the outline 
of the presentation, prepared statements and 
a recommended list of witnesses. The SAFLL 
attorney transmits the material to the As- 
sistant Secretary responsible for the area 
under inquiry who makes the final decision. 
The final drafts of statements and position 
are forwarded through the Assistant for Co- 
ordination, Deputy Chief of Staff, Plans and 
Programs, and the Office of Security Review, 
Assistant Secretary of Defense for Public 
Affairs, for coordination and security clear- 
ance. During this entire process the SAFLL 
attorney provides advice and assistance to 
the Staff Team Chief, the Deputy Chief of 
Staff, the Assistant Secretary and the Com- 
mittee Staff. 














During the hearing the SAFLL attorney is 
present and at the conclusion of each session 
prepares a detailed memorandum summariz- 
ing the testimony and Committee reaction. 
He obtains copies of transcripts of the record 
of hearing and is responsible for editing and 
providing any material to the Committee 
which was requested during the hearing. 


In addition to hearings in which the Air 
Force is directly involved the SAFLL at- 
torneys monitor all congressional hearings 
which may be of interest to the Air Force 
or which may have a potential impact on Air 
Force plans and programs. Information thus 
obtained is immediately furnished to the Sec- 
retary and to the Chief of Staff. 


It is anticipated that during the 87th Con- 
gress the following major Air Force pro- 
grams will result in investigative hearings 
and will require considerable time and effort 
on the part of SAFLL attorneys of the In- 
vestigations Branch. 


Ballistic Missile Program 

Civilian Manpower Utilization 
Military Space Program 

National Military Airlift 

Norad Plan 

Posture of the Reserve Components 
Procurement Program 


During the Second Session of the 86th 
Congress there were thirty-one investigative 
hearings conducted which required active 
participation by the Air Force. These hear- 


ings covered a wide range of subjects includ- 
ing National Space Program, Aircraft and 
Missile Noise problems, Abuses in Shipment 
of Household Goods, Air Force Training 
Manuals, etc. Many of these hearings were 
concluded in one day while others continued 
over a much longer period. The National Mili- 
tary Airlift hearings conducted by a Special 
Subcommittee of the House Committee on 
Armed Services lasted eighteeen (18) days. 
The unclassified portion of this Subcommit- 
tee’s report of these hearings has 909 pages. 
These hearings led to eventual legislation 
which resulted in an increase in appropria- 
tions in the sum of $200 million dollars for 
MATS modernization and procurement of 
C-130-E and turbo-jet cargo transports of 
the C-135 type. The Air Force Posture hear- 
ings conducted by the Senate Committee on 
Armed Services also resulted in legislation 
restoring funds for the B-70 Program. 


During the First Session of the 87th Con- 
gress it is anticipated that no less than fif- 
teen investigative hearings will be held on 
known subjects. It is reasonable also to as- 
sume that many others will be announced 
as soon as the Committees are reorganized 
and Committee Staffs are in a position to 
proceed with firm plans. 


Ultimately, a substantial portion of the 
law governing the Air Force and influencing 
its strength and direction will be evolved 
from these Congressional Committee Investi- 
gations. 
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REQUIREMENT FOR ANNUAL AUTHORIZATION OF 
AIRCRAFT AND MISSILE PROCUREMENT PROGRAMS 


Lt Colonel Gordon L. Hart 


A small Section in the Department of De- 
fense Military Construction Act of 1959 
(Public Law 86-149) is having a portentous 
impact on previously established operating 
procedures in the Air Force for obtaining 
Congressional authorization of Air Force 
missile and aircraft programs. This article 
will examine some of the implications of this 
new requirement. 


Prior to enactment of Public Law 86-149, 
supra, the Air Force missile and aircraft pro- 
grams were premised on a gross authoriza- 
tion obtained in the Army and Air Force Au- 
thorization Act of 1949 (Public Law 604, 
81st Congress). This Act authorized a total 
of “twenty-four thousand serviceable air- 
craft or two hundred and twenty-five thou- 
sand airframe tons aggregate of serviceable 
aircraft, whichever amount the Secretary of 
the Air Force may determine is more appro- 
priate to fulfill the requirements of the Air 
Force.” The Act further authorized procure- 
ment of ‘guided missiles’. Working under 
this broad authorization act, the missile and 
aircraft procurement program was relegated 
to the normal budgetary cycle with justifica- 
tion of missile and aircraft needs being 
screened by the Appropriations Committees 
during the annual hearings on the Air Force 
budget. 


In 1959, during consideration of the Fiscal 
Year 1960 Department of Defense Military 
Construction Bill, however, the Senate 
Armed Services Committee expressed con- 
siderable concern over the large sums of 
money being appropriated annually for air- 
craft and missiles under the foregoing broad 
Authorization Act and the Committee pro- 
posed that a new Section be added to the 





The author is a graduate of the University of 
Georgia Law School. 


JAG Bul, Mar 61 


General Provisions title of the Military Con- 
struction bill requiring that annual authori- 
zations be obtained for the procurement of 
aircraft and missiles. Through the legislative 
process of Senate adoption and Senate-House 
conference agreement, Section 412(b), Pub- 
lic Law 86-149, was enacted into law and the 
following condition precedent established: 
“That no funds may be appropriated after 
December 31, 1960, to or for the use of any 
Armed Force of the United States for the 
procurement of aircraft, missiles or naval 
vessels unless the appropriation of such 
funds has been authorized by legislation en- 
acted after such date”. The spokesman for 
the Senate Armed Services Committee, while 
discussing this Section on the floor of the 
Senate, expressed the belief that proper dis- 
charge of the legislative responsibilities of 
the Armed Services Committees required an- 
nual authorization of aircraft, missile and 
naval vessels before funds could be appro- 
priated and that it was further considered 
that a thorough examination of these cate- 
gories by the Armed Services Committees 
might serve to reduce the cost of defense and 
be of assistance to the Committees on Appro- 
priations in their consideration of the De- 
fense budget. As a result of enactment of 
Section 412(b), the Department of Defense 
must now submit an annual legislative pro- 
posal to authorize the appropriation of funds 
for aircraft, missiles and naval vessels. This 
will require justification of aircraft and mis- 
sile programs by the Armed Services Com- 
mittees in addition to the justification of 
funds before the Appropriations Committees. 

In the Air Force, the responsibility for im- 
plementation of Section 412 was placed on 
the Director of Budget by memorandum 
from the Secretary of the Air Force to the 
Chief of Staff, dated 6 August 1959. In this 
memorandum the Secretary requested that 
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“the Director of Budget be directed to estab- 
lish procedures for and to supervise the im- 
plementation of this Section in a manner 
which will, insofar as practicable, parallel ex- 
existing procedures with respect to develop- 
ment, presentation and execution of the 
budget’. A legislative proposal has been de- 
veloped by the Department of Defense to au- 
thorize the appropriation of funds for air- 
craft, missiles and naval vessels, which was 
forwarded to the Congress on 19 Janu- 
ary 1961. 


With respect to the impact this additional 
requirement will have on missile and aircraft 
programs, the pro and con schools of thought 
are mixed and varying. One argument 
against this requirement points to the fact 
that the new law is an additional Congres- 
sional obstacle requiring duplicate justifica- 
tion of our aircraft and missile programs 
with the likelihood that as a result of this 
time-consuming process appropriation of 
funds will be considerably delayed with pos- 
sible adverse effect on programs per se. An- 
other argument is that this requirement is 
merely the by-product of a behind-the-scenes 
power struggle between the Appropriations 
and Armed Services Committees as to which 
Committee will have control over the strate- 
gic concepts of our Armed Forces. An argu- 
ment mentioned for this requirement is that 
Service Department programs will become 
more stabilized as a result of Armed Services 


The Judge Advocate General 
United States Air Force 
Major General Albert M. Kuhfeld 


Committees restrictions on changes in pro- 
grams by the Appropriations Committees. 
With approval of specific weapons systems 
and programs by the Armed Services Com- 
mittees and passage of the bill by the full 
House and Senate, the proponents feel that 
it would be very difficult for the Appropria- 
tions Committees to attempt changes or re- 
visions to the programs during consideration 
of the annual budget. 


The President’s budget message on 16 
January 1961 declared that prior Congres- 
sional authorization of appropriations for 
procurement of aircraft, missiles and naval 
vessels was inappropriate and should be re- 
pealed. 


The Armed Services Committees are cur- 
rently preparing for comprehensive hearings 
in conjunction with the Section 412(b) legis- 
lation. 


At this stage of the legislative process, 
any attempt to predict the specific direction 
this legislation might take or what effect the 
President’s request for repeal of Section 
412(b) will have is sheer speculation. Based 
on precedent, however, it would not be diffi- 
cult to arrive at a conclusion that the in- 
volved Committees of Congress would be 
most reluctant to relinquish the opportunity 
that is now available to them for detailed 
review of weapons systems and procurement 
programs. 
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CONGRESSIONAL CONTROL OF REAL ESTATE 
ACTIONS OF THE DEPARTMENT OF DEFENSE 


Captain Roy W. Stroud 


Prior to the passage of Public Law 86-500, 
an Act to Authorize Certain Construction at 
Military Installations, and for other purposes 
(74 Stat. 166) on 8 June 1960, it was neces- 
sary for the military departments to “come 
to an agreement” with the Committees on 
Armed Services of the Senate and House of 
Representatives before entering into certain 
real estate transactions. Generally, these 
transactions in real estate involved a cost of 
$25,000 or more, whether by lease, sale, or 
transfer. As a practical matter, the proce- 
dure before 8 June 1960 consisted of notifica- 
tion to the Armed Services Committees of 
intent to take certain real estate actions and 
waiting for the green light from these Com- 
mittees. On occasion the notification, and 
justification contained in the project sheet 
accompanying the notification, would be suf- 
ficient to satisfy the requirements of the 
Committee members. If not, the military de- 
partments were called upon to testify at 
hearings before the Committees (or Real Es- 
tate Subcommittee, as appropriate) in order 
to justify the proposed action and to supply 
additional information requested by the 
members concerned before an agreement 
could be reached. Objections, on constitu- 
tional grounds, had been made to the “agree- 
ment” feature. The Conference Report to ac- 
company H. R. 10777 (which became Public 
Law 86-500 when passed), House Report No. 
1673, 86th Congress, 2nd Session, on pages 
40 and 41 reflects, in part: 


The President’s budget message for fiscal year 
1961 contained the following statement: 

In the budget message for 1959, and again for 
1960, I recommended immediate repeal of section 
601 of the act of September 28, 1951 (65 Stat. 
365). This section prevents the military depart- 


The author is a graduate of the School of Law, St. 


Mary’s University, San Antonio, Texas, and a mem- 
ber of the State Bar of Texas. 
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ments ... from carrying out certain transactions 
involving real property unless they come into 
agreement with the Committees on Armed Services 
of the Senate and the House of Representatives. 
As I have stated previously, the Attorney General 
has advised me that this section violates funda- 
mental constitutional principles. Accordingly, if 
it is not repealed by the Congress at its present 
session, I shall have no alternative thereafter but 
to direct the Secretary of Defense to disregard 
the section unless a court of competent jurisdic- 
tion determines otherwise. 


In view of the strong position taken by the Presi- 
dent with respect to existing law in the field of real- 
estate surveillance, the committee felt that a re- 
examination of this whole matter would be in 
ORGER. "ss 

‘i a * a 

The essence of the objection on constitutional 
grounds to the existing law is the fact that the 
law places authority in a committee to veto an 
action of the Congress. Opinion on this subject 
varies considerably. However, the House committee 
felt that the importance of the review of real-estate 
actions itself so far outweighed the merely technical 
aspect as to how the surveillance of real-estate 
actions can be maintained that it was willing to 
modify existing law so as to remove the objections 
which have been made to it, while still retaining a 
function which it considers of very great im- 
portance. 


In addition to the objections set forth 
above, it had been argued that the require- 
ment of “coming to an agreement” with the 
Armed Services Committees amounted to an 
encroachment by the Legislative Department 
onto the Executive Department of the Gov- 
ernment. 


Consequently, Section 511, Public Law 
86-500, was passed to amend Section 2662, 
Title 10. Section 511 is quoted below: 

SEC. 511. Title 10, United States Code, is 
amended as follows: 
(1) Section 2662 is amended to read: 
§ 2662. Real property transactions: Reports to 
the Armed Services Committees 
(a) The Secretary of the military department, 
or his designee, may not enter into any of the 
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following listed transactions by or for the use 
of that department until after the expiration of 
30 days from the date upon which a report of the 
facts concerning the proposed transaction is sub- 
mitted to the Committee on Armed Services of the 
Senate and House of Representatives: 


(1) An acquisition of fee title to any real 
property, if the estimated price is more than 
$50,000. 


(2) A lease of any real property to the 
United States, if the estimated annual rental 
is more than $50,000. 


(3) A lease of real property owned by the 
United States, if the estimated annual rental 
is more than $50,000. 


(4) A transfer of real property owned by the 
United States to another Federal agency or 
another military department or to a State, 
if the estimated value is more than $50,000. 


(5) A report of excess real property owned 
by the United States to a disposal agency, if 
the estimated value is more than $50,000. 


If a transaction covered by clause (1) or (2) 
is part of a project, the report must include a 
summarization of the general plan for that proj- 
ect, including an estimate of the total cost of the 
lands to be acquired or leases to be made. 


(b) The Secretary of each military department 
shall report quarterly to the Committees on 
Armed Services of the Senate and the House of 
Representatives on transactions described in sub- 
section (a) that involve an estimated value of 
more than $5,000 but not more than $50,000. 


(c) This section applies only to real property in 
the United States and Puerto Rico. It does not 
apply to real property for river and harbor proj- 
ects or flood-control projects, or to leases of Gov- 
ernment-owned real property for agricultural or 
grazing purposes. 


(d) A statement in an instrument of convey- 
ance, including a lease, that the requirements of 
this section have been met, or that the convey- 
ance is not subject to this section, is conclusive. 


(2) Chapter 159 is amended by deleting the 
following item in the analysis: 


2662. Real property transactions: Agreement with 
Armed Services Committees reports. 

and inserting the following item in lieu thereof: 

2662. Real property transactions: Reports to the 
Armed Services Committees. 


The following represents the usual pattern 
in Air Force actions with respect to those 
transactions covered by Section 2662, Title 
10. The appropriate Air Staff agency pre- 
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pares a project sheet or report which con- 
tains all identifying data as well as justifica- 
tion for the proposed action to be taken. This 
project sheet is transmitted to the Office of 
Legislative Liaison in the Office of the Secre- 
tary of the Air Force, for subsequent process- 
ing and dispatch to the Armed Services Com- 
mittees. Prior to the receipt by the Approp- 
riate Legislative Attorney in the Office of 
Legislative Liaison of the project sheet, some 
months or so advance notice has usually been 
given in the form of a press release. In the 
case of a proposed disposal, it must have 
been screened with the other military depart- 
ments to determine whether they have a 
need for the property. Should one of the 
other military departments require the prop-_ 
erty, a report to the Armed Services Com- 
mittees is still made, but the transaction re- 
mains primarily within the Department of 
Defense family. In the event there is no re- 
quirement within the Department of Defense 
for the property, then a report will be for- 
warded to the Armed Services Committees. 
This begins the running of the thirty days. 
There may be a number of informal con- 
versations among representatives of Legis- 
lative Liaison, the Committee Staffs, and ap- 
propriate Congressmen before and during 
the running of the 30-day period. It should 
be remembered that any proposed activity 
that will have an impact upon the local eco- 
nomic posture is of vital importance to any 
given community and the Congressmen and 
Senators concerned. Should the proposed ac- 
tivity be one to build an Air Force Base or 
dispose of an Air Force Base, it definitely af- 
fects the pattern of life in the community 
concerned. Sometimes the decision to close 
a base because of the changing concept of 
missions within the Air Force, or for other 
reasons, is a thorny one. Consequently, it is 
evident that Congressional interest in these 
transactions is justly one of genuine con- 
cern. In addition, the reporting of proposed 
acquisitions and disposals to the Armed 
Services Committees illustrates one of the 
many facets in the over-all responsibility 
that Senators and Representatives have with 
respect to the National Defense. 


Vol. III, No. 2 








After the expiration of the 30-day period, 
in the case of a disposal, a directive will be 
issued to the General Services Administra- 
tion for disposal action in accordance with 
the Federal Property and Administrative 
Services Act of 1949, as amended. In the 
case of an acquisition, a request will be made 
to the General Services Administration to 
take necessary action in obtaining the prop- 
erty. The Corps of Engineers, Department 
of the Army, is the agent for the General 
Services Administration in real estate trans- 
actions affecting the Air Force. During the 
entire disposal procedure the property re- 
mains Air Force property in the sense that 
it is maintained by the Air Force and car- 
ried on Air Force records until disposition 
has been made. If the property is not dis- 
posed of in 15 months then it is removed 
from Air Force books and transferred, lock, 
stock, and barrel, to the General Services 
Administration records. 


Up to this point, we have been considering 
those transactions covered by Section 2662 
(a), Title 10, or rather, those involving an 
estimated value of more than $50,000. In 
Section 2662 (b) we-see that a requirement 
is laid on the military departments to report 
quarterly to the Committees on Armed Serv- 
ices of the Senate and House of Representa- 
tives on transactions described in Subsection 
(a) of Seetion 2662 that involve an estimated 
value of more than $5,000 but not more than 
$50,000. This report contains a list of the 
property or facilities concerned with a brief 
description, and is usually an after-the-fact 
notification as to action already taken where- 
as the reports required by Subsection (a) 
must be made before action can be taken. 
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In appropriate cases, it has been prudent 
to advise the Armed Services Committees 
and interested Senators and Representatives 
where proposed action involves property 
valued below $50,000. The merits of each 
case indicate steps that may be logical and 
necessary dependent upon unusual circum- 
stances. For example, a member of Congress 
may introduce a bill to authorize the appro- 
priate military department to convey a cer- 
tain piece of property to a local district, city, 
county or other state subdivision. The prop- 
erty may or may not be valued at more than 
$50,000. The fact that such a bill has been 
introduced lifts the proposed real estate 
transaction out of the normai flow pattern 
and places it in a category requiring other 
procedures, which may include a hearing 
before one of the Armed Services Commit- 
tees. 

In this connection, we should also bear 
in mind that regardless of the reporting 
procedures required by Section 2662, the 
Armed Services Committees may need addi- 
tional information concerning any proposed 
transaction, and thus require a _ hearing. 
Should a hearing become necessary the ap- 
propriate attorney in Legislative Liaison is 
notified, usually informally, by Committee 
Counsel as to the subject, time, date, place, 
and other requirements. Proper people at 
Secretarial and Air Staff level are then noti- 
fied and the selection of witnesses and 
gathering of data necessary for the hearing 
begins. At the hearing it is up to the depart- 
ment concerned to supply any details and 
further explain its proposed action. In this 
manner Congress is made fully aware of the 
real estate actions of the Department of 
Defense. 
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THE ROLE OF THE BUDGET BUREAU 
IN LEGISLATIVE PROPOSALS 


Lt Colonel Verne D. J. Philips 


The word “budget” connotes an estimate 
of income and expenses to many of us, and 
therefore it may seem anomalous to think of 
the Bureau of the Budget as a clearing house 
for Executive pronouncements on legislation. 
The frequent association of new legislation 
with new Governmental expenses argues the 
reasonableness of this arrangement, how- 
ever, and the Bureau of the Budget is the 
staff agency responsible for gathering in- 
formation, formulating recommendations, in 
order to advise the President 

The Bureau was established by the Budget 
and Accounting Act in 1921.' It provided 
that the President shall transmit to each 
regular session of Congress the Budget in- 
cluding “‘such other financial statements and 
data as in his opinion are necessary or de- 
sirable in order to make known in all prac- 
ticable detail the financial condition of the 
Government.”” Section 206 of that Act pro- 
vided that: “No estimate or request for an 
appropriation and no request for an increase 
in an item of any such estimate or request, 
and no recommendation as to how the rev- 
enue needs of the Government should be met, 
shall be submitted to Congress or any com- 
mittee thereof, by any officer or employee of 
any department or establishment, unless at 
the request of either House of Congress.” 
By December of that same year the Budget 
Director Charles G. Dawes had found it ap- 
propriate to issue, with the approval of the 
President, a circular containing the follow- 
ing observations: “The language of section 
206 relates only to estimates or requests for 
direct appropriations or increases in items 


7 The author is a graduate of the School of Law, 
the University of Texas, and a member of the State 
Bar of Texas. 


1Act of June 10, 1921, 42 Stat. 20; 31 U.S.C. 
11-16. 


2 Ibid., sec. 201. 
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of prospective appropriations. But it is 
necessary for a full compliance with its 
spirit that all requests or recommendations 
for legislation, the effect of which would be 
to create a charge upon the Public Treasury 
or commit the Government to obligations 
which would later require appropriations to 
meet them, should be first submitted to the 
President before being presented to Con- 
gress.” The inherent powers of the President 
to supervise his subordinates in the Execu- 
tive Branch, coupled with the directions in 
Section 206, were assumed to be sufficient to 
require this submission to the President.* 
In 1937, these instructions were expanded 
to require submission of requests or recom- 
mendations concerning any proposed legisla- 
tion, whether with fiscal implications or not. 
Today, the functions of the Bureau of the 
Budget continue as they were stated in Ex- 
ecutive Order 8248 of. September 8, 1939. 
One of these requires the Bureau: “To 
assist the President by clearing and co- 
ordinating departmental advice on proposed 
legislation and by making recommendations 
as to Presidential action on legislative en- 
actments, in accordance with past practice.” * 
This function is performed within the Bu- 
reau of the Budget by the Office of Legisla- 
tive Reference and the Military Division. The 
former “coordinates and clears, for con- 
formity with the program of the President, 
recommendations of the various agencies 
with respect to proposed legislation and en- 


3 U.S. Congress, House of Representatives, Com- 
mittee on the Civil Service, Hearings, Investigation 
of Civilian Employment, Part 2, 78th Cong., 1st 
Sess. (Washington: Government Printing _ Office, 
1943). 

4 National Archives and Records Service, United 
States Government Organization Manual, 1960-61 
(Washington: Government Printing Office, 1960), 
p. Gi. 

5 Ibid., p. 61. 
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rolled bills.”* The Military Division, “for 
its program area, examines agency requests 
for funds and for apportionment of appro- 
priations, gives continuing attention to the 
execution of the budget, reviews and de- 
velops recommendations on proposed legis- 
lation, stimulates and assists the agencies in 
the improvement of management and organi- 
zation, and undertakes special projects, in- 
cluding those relating to long-range budget- 
ary and fiscal analysis and organization 
planning.” 


“Before proposed legislation or a report 
. is transmitted outside the Executive 

Branch, the originating agency shall submit 
it to the Bureau for coordination and ad- 
vice.” * So state present instructions of the 
Bureau of the Budget which prescribe the 
procedures to be followed by agencies of the 
Executive Branch in transmitting to Con- 
gress their recommendations and comments 
with reference to proposed legislation. When 
recommendations concerning legislation are 
received by the Bureau of the Budget from 
the Department of Defense or from one of 
its Departments, the Office of Legislative 
References within the Bureau refers them 
to other agencies of the Executive Branch 
which may be affected by them. They are 
also referred to the appropriate Division of 
the Bureau, which is, in most Defense cases, 
the Military Division. 

After all pertinent coordination is com- 
‘plete, the Office of Legislative Reference will 
furnish the Department of Defense the ad- 
vice of the Bureau of the Budget. This ad- 
vice is defined by the Bureau as: “Informa- 
tion transmitted to an agency by the Bureau 
stating the relationship of particular legisla- 
tion and reports thereon to the program of 
the President or stating the views of the 
Bureau as a staff agency for the President 
with respect to such legislation and reports.” 

In the case of a proposed comment by the 
Department of Defense on legislation pend- 
ing in Congress, the Department of Defense 


6Ibid., pp. 61-62. 


7 Bureau of the Budget, Circular No. A-19, Re- 
vised, June 16, 1960, p. 3. 
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must consider the advice. If modification of 
the Defense comments are advised, the modi- 
fication must be made (unless a compromise 
can be reached) or the advice from the 
Bureau must be transmitted to the Congress 
with the Defense comments. 


In the case of proposed legislation, the De- 
partment of Defense is required to set out 
in its letter of transmittal to the Congress 
the advice received from the Bureau of the 
Budget. However, if the proposal has been 
found to be in conflict with the program of 
the President it must not be transmitted to 
the Congress. 

In many instances the views of other 
agencies of the Executive Branch are secured 
by the Department of Defense before its 
recommendations and comments are sent to 
the Bureau of the Budget. This is particu- 
larly true in the frequent cases of legislation 
affecting all of the Armed Forces. In these 
cases the views of the Treasury Department 
are sought because one of the Armed Forces, 
the Coast Guard,* operates normally as a 
service in the Treasury Department, except 
in time of war when it operates as a service 
in the Navy.” In some instances, especially 
those involving pay, the Department of De- 
fense seeks the views of all of the Uniformed 
Services, a term including in addition to the 
Armed Forces, the Public Health Service, in 
the Department of Health, Education and 
Welfare, and the Coast and Geodetic Survey, 
in the Department of Commerce.'? Pay laws 
usually apply equally to all of the Uniformed 
Services. 

The Bureau of the Budget is the key to 
the coordination of legislative proposals and 
comments within the Executive Branch of 
the Government. Therefore, while the Bu- 
reau’s name may be misleading and could be 
more accurately cast, its role is indispensable 
in maintaining the unity of the Executive 
Branch in its relationship with the Legis- 
lative Branch. 


810 U.S.C. 101 (4). 
914 U.S.C. 1 and 3. 


10 Act of Oct. 12, 1949, Sec. 102(a), 63 Stat. 804; 
37 U.S.C. 231(a). 
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CONGRESS IN ACTION 


Major John G. Garvin 


The first step in the Congressional legisla- 
tive process is the introduction of a measure 
which may be either a Bill or a Resolution. 
Although a Bill may originate in either 
House, Bills to raise revenue must originate 
in the House of Representatives and Bills to 
appropriate money must, by custom and tra- 
dition, also originate in the House. In the 
Senate, a Bill is introduced by a Senator aris- 
ing, being recognized by the presiding officer, 
and stating that he introduces a Bill. He 
may or may not give a short explanation of 
what it is and what it is intended to accom- 
plish. A Bill is introduced in the House, by 
dropping it into a box known as the “hop- 


” 


per”. 


Upon introduction, a legislative proposal is 
given a number. A bill, if introduced in the 
Senate, is preceded by “S”, or if introduced 
in the House by “H.R.”. Thus, H. R. 1 (87th 
Congress) would be the first bill introduced 
in the House during the 87th Congress. The 
numbering continues through the second ses- 
sion and any special session, if one is called. 
This Bill designation continues to be used 
even after the measure has passed one House 
and is being considered by the other House. 
A Bill introduced in the first session of a 
Congress, may be considered during that 
session, or in the second or in a special ses- 
sion. However, if it is not enacted into law 
by the close of a Congress, it cannot be acted 
upon by a later Congress unless it is again 
introduced. 


A Public Bill is one of general application 
and, if enacted into law, becomes a Public 
Law. A Private Bill, often called a Relief 
Bill, affects only a person or a particular 
group or organization. However, in some 
cases, bills affecting only one or a few named 
persons have been denominated as Public 
Bills. 


The author is a graduate of Western Reserve 
University School of Law, Cleveland, Ohio. 
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CONGRESSIONAL COMMITTEES 


After the legislative proposal has been 
introduced and has become a bill, the next 
step is its referral to the proper Committee. 
There are 20 Standing Committees in the 
House of Representatives, 16 in the Senate 
and several Joint Standing Committees of 
the two Houses, the most prominent of which 
is the Joint Committee on Atomic Energy. 
The members of the Standing Committees 
are appointed by the full body of each House 
and the proportion of Democrats to Repub- 
licans on each Committee generally is the 
same as the proportion of Democrats to 
Republicans in the full body. The House 
Committee on Rules is an exception to this 
proportionate representation, since two- 
thirds of its members are always from the 
majority party. By a recent close floor vote, 
the membership of this Committee was in- 
creased from 12 to 15. The number of mem- 
bers of the other Standing Committees vary 
according to the nature of the Committee. 
The largest. Committee in each House is the 
Committee on Appropriations with 27 mem- 
bers in the Senate and 50 members in the 
House. Some Committees have as few as 
seven or nine members, and generally there 
are corresponding Committees in the two 
Houses. 


Most Senators serve on two or more Stand- 
ing Committees and may also serve on one 
or more Joint Committees. Due to the large 
membership in the House, many members 
serve on only one Standing Committee. Most 
Committees have Standing Subcommittees. 
For example, the House Committee on 
Armed Services had three legislative subcom- 
mittees in the 86th Congress and a total of 
16 special subcommittees were created and 
served for varying periods of ,time. 


Each committee has a permanent staff, 
and, when required, may have some tem- 
porary staff members. The professional 
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staff of most committees is generally ap- 
pointed on a permanent basis without regard 
to political affiliations. The clerical staff is 
also appointed by a majority vote of the com- 
mittee. The committee staff analyzes each 
bill, requests reports from interested agen- 
cies and organizations, recommends which 
ones should have priority, briefs the com- 
mittee members, often questions the wit- 
nesses during a hearing, prepares the com- 
mittee report, goes on the floor when the bill 
is being debated and to the conferences. How- 
ever, they do not speak on the floor. 

Committee action is undoubtedly the most 
important phase of Congressional procedure. 
It is in this phase that a proposed measure 
receives detailed and intensive consideration 
and where the proponents or opponents of 
the proposal are given an opportunity to be 
heard. An example of the tremendous 
volume of work handled by a committee and 
its staff is found in the following paragraph 
on page 3 of the “Report of the Activities of 
the House Committee on Armed Services— 
Eighty-sixth Congress”. 

On January 21, 1959, the full committee held its 
organization meeting. From that date through 
September 1, 1960, there were 70 meetings of the 
full committee, 98 meetings of the legislative sub- 
committees, 145 meetings of ad hoc subcommittees, 
and 65 meetings of the Subcommittee for Special 
Investigations, for a total of 378 meetings on 
legislative and investigative activities of the com- 
mittee: A total of 83 bills and resolutions were 
reported to the House, 82 passed the House, 
resulting in a total of 59 public laws and 1 pri- 
vate law during the 86th Congress. There were 


74 printed hearings, containing in excess of 7,000 
printed pages of testimony. 


COMMITTEE HEARINGS 

Congressional Committee hearings may be 
legislative or investigative. The latter 
is far more likely to receive public at- 
tention as evidenced by the televised 
hearings, in recent years, which have almost 
all been investigative in nature. Notices of 
hearings are published in advance and the 
testimony, for and against a bill, is recorded 
by an official reporter and is frequently pub- 
lished at the conclusion of the hearing. This 
transcript is in addition to the Committee 
Report. 
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Hearings may be held, first, by a subcom- 
mittee and later by the full committee. The 
subcommittee may vote to report the bill 
favorably to the full committee, with or 
without amendment, or unfavorably, or sug- 
gest that it be tabled. Quite often the full 
committee only hears a brief report of its 
subcommittee and then votes to “favorably” 
report the bill to the floor of the House to 
which the committee belongs. A vote to table 
a bill is normally effective in preventing 
action on it. 

If the full committee decides to report a 
bill favorably, a report must be filed while 
the House or Senate is actually in session, 
unless unanimous consent is obtained to file 
at a later time. 


ACTION IN THE HOUSE 

Whereas committee procedures are similar 
in the two houses, there are differences in 
the floor consideration, that is, consideration 
by the full body. Public Bills, if they involve, 
directly or indirectly, the raising of revenue, 
or appropriating money or property, are 
placed on the Union Calendar. The large 
majority of Public Bills are placed on it. 
Other Public Bills are placed on the House 
Calendar. Bills of a private character are 
placed on the Private Calendar which nor- 
mally is called on the first and third Tuesday 
of each month. If a committee does not act 
on a measure after thirty days, any member 
of the House may move that the committee 
be discharged from further consideration of 
the measure and the motion is placed on the 
Discharge Calendar. If a measure pending 
on either the House or Union Calendar is of 
a non-controversial nature, it may be placed 
on the Consent Calendar by any member of 
the House. This Calendar is called on the 
first and third Monday of each month. If 
there is no objection, when a measure is 
called on the Consent Calendar, it is passed 
unanimously without debate. A measure on 
the Consent Calendar involving a million 
dollars or over is objected to, automatically. 

In order to expedite the consideration of 
Bills and Resolutions, the rules of the House 
require that all measures involving taxes, 
appropriations, or authorizing payments out 
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of appropriations already made must be con- 
sidered by the Committee of the Whole 
House on the State of the Union, before 
being acted upon by the House. Only 100 
members, instead of the usual 218, constitute 
a quorum under this rule. A special resolu- 
tion or “rule” reported by the Committee on 
Rules fixes the length of debate by the Com- 
mittee of the Whole. Upon the adoption of 
the “rule’’, the Speaker appoints a chairman 
to preside over the committee and then 
leaves the chair. At the conclusion of debate 
on the Bill, the Committee of the Whole rises 
and reports to the House and then the House 
acts on the recommendation of the Commit- 
tee. 

There are two other ways of obtaining 
consideration of a measure by the House. 
On what is known as Calendar Wednesday 
(Wednesday of each week), the Speaker calls 
the committees in alphabetical order and 
a committee chairman may call up for con- 
sideration any Bill on the House or Union 
Calendar which his committee has previously 
reported. A motion to suspend the rules may 
be made on the first and third Monday of 
each month and during the last six days of a 
session. It takes a two-thirds vote of the 
Members voting, a quorum being present, to 
suspend the rules. 

Filibusters are not possible in the House. 
An accurate account is kept of the time used 
for debate and when all the time allowed 
under the “rule” has been consumed the 
Chairman terminates the debate. No member 
is permitted to speak more than once or for 
longer than five minutes regarding any pro- 
posed amendment. 

After favorable action upon a measure, it 
is “engrossed” by the enrolling clerk, to pro- 
vide an exact copy, including amendments, 
of the measure passed by the House. After 
favorable action by one house, a Bill is then 
known as an “Act”. The Clerk of the House 
signs the engrossed copy and it is delivered 
to the Senate in a traditional formal cere- 
mony. 

SENATE ACTION 

An engrossed bill, or a bill originally intro- 

duced in the Senate, is referred to the appro- 
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priate Standing Committee where it receives 
the same detailed consideration it had in the 
House. This procedure would be reversed if 
the Senate passed a measure and referred it 
to the House. 

There is only one Calendar of Bills in the 
Senate. The Senate rules require considera- 
tion of the Calendar on every “legislative 
day’. Therefore, the Senate quite often will 
recess rather than adjourn at the end of the 
day to obviate the necessity of calling the 
Calendar the following day. Thus, the date 
line on Congressional Records often show a 
“legislative day” several days or weeks prior 
to the actual date the record is published. 

Bills are considered at the conclusion of 
the morning business in the order in which 
placed on the Calendar. A Senator is entitled 
to speak once and for not more than five 
minutes on bills that are not objected to. An 
objection to futher consideration of a Bill 
may be interposed at any time but upon 
motion the Senate may continue considera- 
tion after the Calendar call is completed, and 
the time limit on debate does not apply. On 
any day, except Monday, following the 
“morning business” any Senator gaining 
recognition may move to take up any bill on 
the Calendar, regardless of its place on the 
Calendar. The motion to call a Bill for debate 
is, in itself, debatable. There is no time limit 
on debate on the Bill or on motion to call the 
Bill. Debate may be closed under the Cloture 
Rule—the famous Senate Rule XXII— if six- 
teen Senators sign a motion to that effect and 
the motion is carried, without debate, by two- 
thirds of the total membership of the Senate. 

Whereas amendments on the floor of the 
House may be limited by the resolution of 
the Committee on Rules, there is no such 
limitation on the floor of the Senate. 


CONFERENCE ACTION 

If the Senate passes a House measure, or 
vice versa, without amendment, it is re- 
turned to the originating House, enrolled on 
parchment paper and forwarded to the Presi- 
dent for his approval. It now becomes known 
as an Enrolled Bill. If the measure is amend- 
ed in the second house in which it is con- 
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sidered, it is returned to the originating 
house with a request that it concur in the 
amendments. There is usually no objection 
to concurrence, if the amendments are minor 
in nature. 

In the case of amendments of a substantial 
nature, the originating House may refuse to 
concur and request a conference with the 
other House. If there is no objection, con- 
ferees are appointed by both houses. Tech- 
nically, only those portions of the measure on 
which there is disagreement may be con- 
sidered and the substantive amendments by 
the conferees are limited to the extremes of 
disagreement. However, the subject matter 
in conference may be greatly expanded if 
either House amends the bill by striking out 
all after the enacting clause. 

The Senate conferees vote among them- 
selves, as do the House conferees, with one 
final conference vote for each House on each 
question. Therefore, the number of con- 
ferees from each House is unimportant. The 
measure, as agreed upon by the conferees, is 
reported to each House. It is usually adopted 
without objection, but if either House fails 
to adopt the conference report, the measure 
is defeated, unless further effort is made to 
reach agreement. If the conferees cannot 
reach complete agreement, then in the House 
originating the measure, the amendments 
may be voted on separately and may be 
adopted by a majority vote as though no 
conference had been had with respect to the 
amendments. 

The request for a conference can be made 
only by the House in possession of the papers 
and this is significant inasmuch as the House 
asking for the conference has the advantage 
of acting last upon the report to be submitted 
by the conferees. One House, anticipating 
that the other may not concur in its amend- 
ments, may make a request for a conference 
at the time of sending the papers back upon 
passage of a measure with amendments. 

PRESIDENTIAL ACTION 

If each House approves the measure by a 
two-thirds vote after a veto, it becomes law 
without Presidential approval. If the Presi- 
dent fails to approve or disapprove a measure 
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within ten days after it is presented to him 
(Sundays excepted), it becomes law without 
his approval unless the Congress, by ad- 
journment, prevents its return, in which case 
it does not become law. 

The Constitutional requirement of a two- 
thirds vote of each House in order to override 
a Presidential veto gives the President con- 
siderable power and influence over the Con- 
gress. Except in times of unusual feeling, or 
when a bill of extraordinary importance is 
involved, Congress has seldom passed a 
measure over the veto of the President. Much 
deference is shown by the Legislative De- 
partment of the Government to the opinion 
of the Executive Department, to which the 
Constitution commits a share of the law 
making power. 

PUBLICATION 

The last step is to make the law known to 
the people who are to be bound by it. After 
it is signed, the original Enrolled Bill is sent 
from the White House to the Administrator 
of General Services for publication. There 
it is assigned a Public Law number. These 
numbers run in sequence for each Congress 
and, beginning in 1957, are prefixed by the 
number of the Congress, e.g., the first Public 
Law of the 87th Congress will be designated 
as Public Law 87-1. Copies, called slip laws, 
are printed by a photoelectric offset process 
from the original Enrolled Bill, and are 
available the next day. At the end of each 
session of the Congress, bound volumes, 
called Statutes at Large, are printed and 
contain the laws of that session. 

It is hoped that this brief discussion of the 
legislative process has to some extent demon- 
strated that it is a complex, but orderly sys- 
tem. The system works and it works well. 
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